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1. Q u e s t i o n s  c o n c e r n i n g  a n  i n d i v i d u a l  s u r e t y ' s  
f i n a n c i a l  a c c e p t a b i l i t y  a r e  mat te rs  o f  
r e s p o n s i b i l i t y  r a t h e r  t h a n  r e s p o n s i v e n e s s .  

2. Net w o r t h  o f  i n d i v i d u a l  s u r e t i e s  o n  a b i d  
bond  n e e d  o n l y  b e  i n  t h e  amoun t  o f  t h e  
d i f f e r e n c e  b e t w e e n  t h e  p r i c e  s t a t e d  i n  t h e  
b t d  a n d  the p r i c e  s t a t e d  in t h e  n e x t  h i g h e r  
a c c e p t a b l e  b i d  s i n c e  t h e  b i d  bond  n e e d  o n l y  
be  i n  t h a t  a m o u n t .  

3 .  Where  an a g e n c y ' s  r e j e c t i o n  o f  t h e  
p r o t e s t e r ' s  low r e s p o n s i v e  b i d  was a r b i t r a r y  
a n d  c a p r i c i o u s ,  p r o t e s t e r  is e n t i t l e d  t o  b i d  
p r e p a r a t i o n  c o s t s  i f  p r o t e s t e r  c a n  demon- 
s t r a t e  t o  a g e n c y  t h a t  e a c h  i n d i ' v i d u a l  s u r e t y  
h a d  a d e q u a t e  n e t  w o r t h  e x c l u d i n g  p r o p e r t y  
i n t e r e s t s  i n  t h e  p r i n c i p a l  a n d  p r o p e r t y  
e x e m p t  f r o m  e x e c u t i o n  a n d  s a l e  e q u a l  t o  
d i f f e r e n c e  b e t w e e n  p r o t e s t e r ' s  low b i d  a n d  
n e x t  h t g h e r  a c c e p t a b l e  b i d .  

A m e r i c a n  C o n s t r u c t i o n  ( A m e r i c a n )  p r o t e s t s  t h e  r e j e c t i o n  
of i t s  low b i d  as  n o n r e s p o n s i v e  u n d e r  i n v i t a t i o n  f o r  b i d s  
( I F B )  No. NA600-9602 i s s u e d  by t h e  U n i t e d  S t a t e s  D e p a r t m e n t  
of  t h e  I n t e r i o r ,  B u r e a u  o f  I n d i a n  A f f a i r s  ( B I A ) ,  f o r  t h e  
c o n s t r u c t i o n  o f  r o a d w a y .  

We s u s t a i n  t h e  p r o t e s t .  

B i d d e r s  were r e q u i r e d  t o  s u b m i t  a b i d  bond € o r  
20 p e r c e n t  o f  t h e  b i d  p r i c e .  A m e r i c a n  e x e c u t e d  S t a n d a r d  
Form 24, " B i d  Bond"  ( S e e  F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  
( F P R ) ,  4 1  C.F.R. 8 1 - 1 6 . 8 0 l ( a ) ( l )  ( 1 9 8 3 ) ) .  B e c a u s e  A m e r i c a n  
was b o n d e d  by i n d i v i d u a l  r a t h e r  r h a n  c o r p o r a t e  s u r e t i e s ,  a 
c o m p l e t e d  A f f i d a v i t  o f  I n d i v i d u a l  S u r e t y  ( S t a n d a r d  Form 2 8 )  
f o r  e a c h  i n d i v i d u a l  s u r e t y  was r e q u i r e d  t o  accompany  t h e  
bond .  

- 
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The individual sureties € o r  American's bid bond were 
the general manager and owner of American, who are husband 
and wi€e. In filling out standard form (SF) 2 8 ,  both 
sureties listed on separate forms identical assets and 
liabilities, resulting i n  a net worth of $ 8 3 6 , 3 1 0 . 5 0  each. 

In a letter sent to American the contracting officer 
(CO) stated that American's bid was determined to be 

c nonresponsive because: 

"The last sentence o f  paragraph 2 of the 
instructions of SF-28  states that an individual 
stirety wlll n o t  include any financial interest he 
may have i n  the assests of the principal on the 
bonds. 

"Since both sureties are in fact t h e  
principal, the bond violates the instructions o f  
S F - 2 8 .  " 

We agree that the bonds violated the instructions of 
SF-28 because the sureties involved their.financia1 interest 
in the assets of the bidder. However, we' do not agree that 
American's bid was nonresponsive. Responsiveness involves 
whether the bid as submitted is an offer to perform, without 
exception, t h e  extact thing called for in the invitation, s o  
that acceptance will bind the contractor to meet all of the 
IFB's material t e rms  and conditions. 4 9  Comp. Gen. 5 5 3 ,  5 5 6  
(1970). 

Notwithstanding the violation of S F - 2 8 ,  American's bid 
was responsive because the adequacy o f  American's bond, 
which met the requirements of listing two individual 
sureties representing net worths I n  e ~ c e s s  o f  the penal sum 
of the bond, is a matter of responsibility and not one O E  
responsiveness. The acceptability of the sureties may be 
established any time before award. See Clear Thru 
Maintenance, Inc., 6 1  Comp. Gen. 4 5 6 7 9 8 2 1 ,  8 2 - 1  C . P . D .  
7 5 8 1 ;  C W C ,  Inc., B - 2 0 9 3 8 3 ,  Oct. 1 9 ,  1 9 8 2 ,  8 2 - 2  
C . P . D .  1 3 4 7 .  

---- 

In addition, the agency failed to consider that the net 
worth o f  individual sureties o n  the bid bond need only be in 
the amount o E  the di€€erence between the price stated in the 
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b i d  a n d  t h e  p r i c e  s t a t e d  i n  t h e  n e x t  h i g h e r  a c c e p t a b l e  b i d .  - S e e  W e s t e r n  R o o f i n g  S e r v i c e ;  Ri te -Way C o n t r a c t o r s ,  , I n c . ,  
B - 1 8 6 0 1 7 ,  S e p t .  2 9 ,  1 9 7 6 4  7 6 - 2  C . P . D .  1 2 9 1 ;  F P R , h l  C.F.R. 
5 1 - 1 0 . 1 0 3 - 4 ( b )  ( 1 9 8 3 ) .  A m e r i c a n ' s  b i d  was $ 1 , 6 9 9 , 2 3 3 . 2 5  
a n d  t h e  n e x t  h i g h e r  a c c e p t a b l e  b i d  p r i c e ,  t h a t  o f  t h e  
a w a r d e e ,  was $ 1 , 7 1 0 , 3 7 5 .  U n d e r  t h e  c i r c u m s t a n c e s  h e r e ,  
A m e r i c a n ' s  s u r e t i e s  s h o u l d  h a v e  b e e n  e a c h  r e q u i r e d  t o  h a v e  a 
n e t  w o r t h  e q u a l  t o  t h e  d i f f e r e n c e  b e t w e e n  t h e s e  two b i d  
p r i c e s ,  $ 1 1 , 3 4 1 . 7 5 .  

The a s s e t  t h a t  BIA c o n t e s t e d  on t h e  s u r e t i e s '  
a f f i d a v i t s  was $ 6 3 5 , 0 0 0 ,  r e p r e s e n t i n g  c o m m e r c i a l  p r o p e r t y  
b e l i e v e d  by  B I A  t o  b e  A m e r i c a n ' s  b u s i n e s s  l o c a t i o n .  
A c c o r d i n g  t o  t h e  a f f i d a v i t s ,  among o t h e r  a s s e t s  $ 2 2 9 , 0 0 0  
i n v o l v e s  a p e r s o n a l  r e s i d e n c e .  We n o t e  t h a t  SF-28  d o e s  n o t  
p e r m i t  t h e  i n c l u s i o n  of  p r o p e r t y  e x e m p t  f r o m  e x e c u t i o n  a n d  
s a l e  f o r  a n y  r e a s o n .  In a d d i t i o n ,  t h e  a f f i d a v i t s  a r e  
u n c l e a r  a s  t o  how t h e  v a r i o u s  a s s e t s  a n d  l i a b i l i t i e s  a r e  
a l l o t t e d  b e t w e e n  p r o p e r t y  i n  t h e  p r i n c i p a l ,  A m e r i c a n ,  a n d  
o t h e r  p r o p e r t y .  F i n a l l y ,  a l t h o u g h  w e  h a v e  h e l d  t h a t  w h e r e  
two p a r t i e s ,  s u c h  a s  h u s b a n d  a n d  w i f e ,  j o i n t l y  own p r o p e r t y ,  
t h e y  may b o t h  p l e d g e  t h e  same p r o p e r t y ,  e a c h  p a r t y  m u s t  
s t i l l  h a v e  a n  L n t e r e s t  i n  t h e  p r o p e r t y  p l e d g e d  t h a t  is g r e a t  
e n o u g h  s o  t h a t  e a c h  s u r e t y  c a n  i n d i v i d u a l l y  s a t i s f y  t h e  bond 
a m o u n t .  See F i t t s  C o n s t r u c t i o n  C o . ,  I n c . ,  6 2  Comp. Gen. 6 1 5  
( 1 9 8 3 ) ,  8 3 - 2  C.P.D.  1 1 9 0 .  

I n  v i e w  o f  t h e  a d v a n c e d  s t a t e  o f  p e r f o r m a n c e ,  A m e r i c a n  
h a s  a s k e d  t o  b e  c o m p e n s a t e d  f o r  d a m a g e s .  I t  is w e l l  e s t a b -  
l i s h e d ,  h o w e v e r ,  t h a t  c o s t s  o t h e r  t h a n  b i d  p r e p a r a t i o n  c o s t s  
may n o t  b e  a w a r d e d .  
C o s t s ,  B - 1 9 9 3 6 8 . 3 ,  J u n e  1 8 ,  1 9 8 2 ,  8 2 - 1  C.P .D.  1 6 0 2 .  F o r  

See Hub T e s t i n g  L a b o r a t o r i e s - - C l a i m  f o r  
~~ 

e x a m p l e ,  a n t i c i p a t e d  p r o f i t s  o r  t h e  l e g a l  f e e s  i n c u r r e d  i n  
p u r s u i n g  a b i d  p r o t e s t  a t  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  a r e  
n o t  C o m p e n s a b l e .  Hub T e s t i n g  L a b o r a t o r i e s - - C l a i m  f o r  C o s t s ,  
- i d .  The  s t a n d a r d  f o r  e n t i t l e m e n t  t o  b i d  p r e p a r a t i o n  c o s t s  
is w h e t h e r  t h e  p r o c u r e m e n t  a g e n c y ' s  a c t i o n s  w i t h  r e s p e c t  t o  
t h e  c l a i m a n t ' s  b i d  were a r b i t r a r y  a n d  c a p r i c i o u s - - t h a t  i s ,  
were n o t  t a k e n  i n  g o o d  f a i t h ,  were c o n t r a r y  t o  l a w  o r  
r e g u l a t i o n ,  o r  h a d  n o  r e a s o n a b l e  b a s i s - - a n d ,  b u t  f o r  t h o s e  
a c t i o n s ,  t h e  c l a i m a n t  w o u l d  h a v e  h a d  a s u b s t a n t i a l  c h a n c e  o f  

- --- 

r e c e i v i n g  t h e  a w a r d .  See R i c h a r d  Hof fman  C o r p o r a t i o n ,  
B - 2 1 2 7 7 5 . 3 ,  Apr .  9 ,  1 9 8 4 , 8 4 - 1  C.P .D.  1 3 9 3 ;  DaNeal 
C o n s t r u c t i o n ,  I n c . ,  B - 2 0 8 4 6 9 . 3 ,  Dec. 1 4 ,  1 9 8 3 ,  8 3 - 2  
C.P.D.  1 6 8 2 .  We t h i n k  t h a t  B I A ' s  a c t i o n s  i n  t h i s  c a s e  
l a c k e d  a r e a s o n a b l e  b a s i s .  

. 
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A m e r i c a n  s h o u l d  s u b m i t  t o  t h e  B I A  a p p r o p r i a t e  d a t a  s o  
t h a t  t h e  a g e n c y  may a s c e r t a i n  i f  t h e  a s s e t s  o f  - e a c h  s u r e t y ,  
e x c l u d i n g  p r o p e r t y  i n  t h e  p r i n c i p a l  ( A m e r i c a n )  a n d  p r o p e r t y  
e x e m p t  f r o m  e x e c u t i o n  a n d  s a l e  a t  l e a s t  e q u a l  t h e  $ 1 1 , 3 4 1 . 7 5  
r e q u i r e d .  See 5 2  Comp. Gen. 184  ( 1 9 7 2 ) .  The  p r o t e s t e r  
s h o u l d  a l s o  s u b m i t  d a t a  in s u p p o r t  o f  i t s  c l a i m  f o r  b i d  p r e -  
p a r a t i o n  c o s t s  d i r e c t l y  t o  t h e  a g e n c y .  The a g e n c y  s h o u l d  
t h e n  r e v i e w  t h e  a c c e p t a b i l i t y  o f  t h e  s u r e t i e s  a n d  c l a i m e d  
c o s t s  c o n s i s t e n t  w i t h  t h i s  d e c i s i o n .  

The  p r o t e s t  a n d  c l a i m  f o r  b i d  p r e p a r a t i o n  c o s t s  a r e  
s u s t a i n e d .  The  c la im f o r  d a m a g e s  i s  d e n i e d .  

C o m p t r o l l e r  G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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